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QUESTIONS PRESENTED 


1 In a damage suit where a tenant charges the manager and 
owners of a house with negligently creating and maintaining a 
dangerous and defective condition on a common stairway in the 
house which caused her injury, was the trial court correct in 
holding that owners had relinguished complete control over the 
house as a matter of law merely because manager had become a lessee 


of the house before owners purchased it? 


2 Where a lease provides that owners of the premises must 
repair major defects to the heating, plumbing and electrical systems, 
as well as maintaining the roof in good condition, was the trial 
court correct in holding that owners had relinquished complete con- 


trol over the premises? 


5 Does a lease, submitted as an exhibit in support of a 


motion for summary judgment by the owners of premises, have enough 


probative value to allow the trial court to grant said motion, if 
the lease is unsupported by eny affidavits or evidence to substanti- _ 


ate movants* contention that it represented the true relationship 
ate tn a IE eae 
between the owners and the j the time of _. 
2 ee 


—the accident? 

4 In a negligence action by a tenant against the manager and 
owners of allegedly defectively constructed and maintained premises, 
was the trial court correct ingranting summary judgment to the owners 
when the question of who controlled the premises at the time of the 


accident still remained in doubt? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATEMENT OF POINTS . 

SUMMARY OF ARGUMENT . 

ARGUMENT « «© « ° ° . ° ° 


Control of the premises is a question of 
fact that still remains to be decided . 


The terms of the lease in question place 
a duty on the lessors to maintain and repair 
the electrical system . e ° e . * 


Bowles v. Mahoney 
91 App. D.C. 155, 202 F 2d 320 (1952) 


Cellini v. Moss 
98 App. D.C. 114, 252 F 2d 371 (1956) 


Gladden et al v. Walker & Dunlop Inc. 
83.app. D.C. 224, 168 F 2d 321 (1948) 


Hilleary v. Earle Restaurant 
109 F Supp 829 (D.C.D.C., 1952) . .« . 


Security Savings & Commercial Bank v. Sullivan 
49 App. D.C. 119, 261 F 481 (1919) 5 Oe 


Walker & Dunlop Inc. v. Gladden et al 
47 A 2d 510 (Mun. Ct. App., 1946) 


TREATISE 


Restatement of Torts, Sections 356-362 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the plaintiff Dorothy C. Geraghty, from an 
Order of the United States District Court for the District of Colum- 
bia, granting the motion of two Defendants Jean L. and Francis C. 
Heigle for summary judgment. Jurisdiction of this Court to review 
the Order appealed from is based upon Section 1291 of Title 28, 


United States Code. 
STATEMENT OF THE CASE 


In a Complaint for damages charging three defendants with negli- 
gence, plaintiff (Appellant) alleged that defendants Jean L. and 


Francis C. Heigle (Appellees) purchased the premises kmown_as 1845 


- eT 


R Street, N.W., Vashington, D.C. on or about November 20, 1957, aye 


= —_— 


that on or about January 9, 1958, wh2dle a roomer or tenant in these 


premises, she "fell dom a flight of stairs leading from the second 

to the first floor of this house," and was injured. The Complaint 
further alleges that at the time of her fall, defendants Jean L. 

and Francis C.;Heigle (Appellees) owned the premises in guestion, 

and that defendant Gene L. Ford managed these premises. Also, her 

fall was caused by the “negligence of Defendants in permitting, creating, 
and maintaining a dangerous and defective condition on the common 
stairway and on the premises; to-wit, inadequate illumination, failing 


to remove debris from stairwa failing te repair worn and sliprpe 


__Stairway, and failing to obtain an occupancy permit which would open 
the i so _ inspection by the housing and public health authoriti 


_of the District of Columbia (J. App. 2). In a deposition taken of 
plaintiff (Appellant), she stated that the inadequete illumination 
complained of consisted of the fact that "there was no light directly 
on that stairway. There wa ligi foot, one in the second 

.floor hall, nothing that threw direct illumination dow the first — 
flight of steps which would show up anything unusual." (J. App. 12) 


ee a en Ne eee ee 
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The Complaint further alleged that "defendants knew, or should 
have imown, of the dangerous and defective condition on the common 
Coos and on the premises," and that "the premises were being 

ane by two or more roomers" on January 9, 1958. (J. App. 2 & 3) 
In their Answer, defendants Jean L. and Francis C. Heigle (Appel- 
lees) admit "the purchase of the premises as alleged and that on the 
date of the plaintiff's alleged accident, they owned said premises 
as tenants by the entirety." (J. App. 3) Appellees also admit that 
they failed to obtain an occupancy permit, asserting that "there 
is no reason for them to do so," but deny or are without knowledge 


~pf all other material allegations. (J. App. 3) 


Ale Cho 5 


HA +77 Appellees further assert that "the premises were rented by these 


a 


defendants to Gene L. Ford" and another "on April 30, 1958 id lease 
pele — > 


to run until April 29, 1960," and that under the terms of the iease, 
BVA Lee 
ad) Appellees are only bound to repadr "major defects to the heat, plumb- 


ing and electric systems not caused as a result of the negligence 
of the lessees." Appellees attached a co hi hosw 
_and moved for summary judgment on the sol round that Annellees 


had relinquished control of the j JeApp. & & 5) 
Since the lease that was attached to the Answer was entered into 
on April 20, 1958, while the accident occurred prior to that time 


(January 9, 1958), Appellees submitted a supplemental exhibit in 


; 71957, and ended on the 30th day of April, 1955. (J. Apo. 5). This 
Eeaas was signed by Francis C. Heigle under Dixie Realty Company, 
and was also signed by Gene L. Ford and Katherine Rodewald Stecinecker. 
This lease, submitted as a supplemental exhibit, was unaccomranied 
by any supporting affidavits, or any etidonce whatsoever that would 
tena to indicate that the lease was in force and effect on January 
9, 1953 
In response to plaintiffts (Appellant's) request for admissions, 


Appellees admitted inspecting the premises in question prior to Jan- 


uary 9, 19%, but denied knowing that the premises "did not have elec- 
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tric light bulbs, or any kind of lighting, directly over the common 
stairway leading from the second to the first floor, on or before 
y January 9, 1958." (J. App. 14) Appellees also denied knowing that 
| the premises were being rented "to persons other than lessees or rela- 
tives of lessees" at that time. (J. App. 14) 
4n Order granting summary judgment to Appellees was signed by 
District Judge Sirica on May 25, 1959. This Order was amended, 
mune pro tune, on June 29, 1959, in order that final judgment could 
be entered, and this appeal could be taken. (J. App. 15) On May 1, 
1959, District Judge Sirica signed an Order granting Appellant the 
right to appeal in forma pauperis, and on May 26, 1959, a notice 


of appeal was filed by Appellant. (J. App. 16) 


STATEVENT OF POINTS 


1. The Court erred in granting Defendants Heigles! (Appellees) 
Motion for Summary Judgment. 

2. The Court erred in ruling that Defendants Heigle (Appellees) 
had relinquished control of the premises in question. 


S- The Court erred in ruling that no material issue of fact existed. 


SUMMARY OF ARGUMENT 


Sinte the questions of whether or not the lease hand been assigned 


to Appellees, and whether or not its terms actually represented the 
true reiationship between the parties, romained to be answered, 
ellant should have becn allowed a chance to examine and cross= 


examine all defendants in_o i who actually controlled 


the premises 2t the time of the acci Moreover, even if the 


lease actualiy represented the true relationship between Appellees 
and Defendent Ford, its terms did not show that Appellees had, in 
fact, relinquished control of the premises, since they were still 


y) } pound to repair major defects to the electrical systems; said defect 


\ At } 
> If being one of the charges of negligence. 
ti 
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ARGUMENT 


This Court said in Bowles v. Mahoney, 91 U.S. App. D.C. 155, 
159, 202 F (2d) 320, 324 (D.C.C.A. 1952), quoting from Security 
Savings and Commercial Bank v. Sullivan, 49 App. D.C. 119, 120, 261 


F 461, 462 (D.C.C.A. 1919): 
",.. it is settled law that where the owner of premises, 
by lease, parts with the entire possession and control of 
the premises, and the tenant, either by express provision 
of the lease or by silence of the lease on that subject, 
assumes liability for the keeping of the vremises in proper 
repair, the tenant, and not the owner, will be liable in 
the case of an accident due to negligence in allowing the 
premises, or any portion thereof, to get out of reosir." 


There are many exceptions to this general rule (see Restatement 
of Torts, Sections 356-362), one of which was succinctly stated by 
District Court Judge Keech, in Hillearey v. Earle Restaurant, 109 


F Supp. 329 (D.C.D.C. 1952) on p. 835: 


Sey o "Where premises are leased for public or semi-public 
i a purposes, and at the time of the lease conditions exist 


Y| on the premises which render them unfit for the purvose 
: intended or constitute a nuisance, and the landlord lmows 

or by the exercise of reasonable care ought to mow of the 
conditions, and a third person suffers injuries on account 
thereof, the 2 rc 
person _is share at she ioeitation af the landlent oa sell 

te the tenant..,. Fraser v. Kruger, 8th Cir., 
696. See also Junkerman v. Tilyou Realty Co., 
404, 108 N.E. 190, L.ReA. 1915 F 700." 


n 


In the immediate case, the District Court Judge should have ascer- 
tained whether the lease that had been submitted without supporting 
affidavits actually represented the relationship between Appellees 
and Defendant Ford at the time of the accident. ‘This he could not 
have done, since tne record discloses that the lease nlone consti- 


tuted the sole basis for granting suwnmary judgment, and one of the 


Yy Appellees (Jean L. Heigle) was not a party to the lease, nor wns — 


io 


either Appellee an owner of the premises at the time the lease was 
a = 
a? 2 
~ AL signed. Only ell three defendants (Gene L. Ford and Aprellees) con 
af 


{Ae 


oe disclose, by testimony or affidavit, whether or not Appellees hed 
/ ¢ 

traly relinquished control of the premises, and whether or not 
Appellees mew that the premises were being used for a "semi-public 


purpose.” 


As stated in Cellini v. Moss, 98 U.S. App. D.C. 114, 116, 232 
F (2d) 371, 373 (C.A.D.C., 1956), 


"Summary judgment is a useful device for disposing of 


meritless tort claims. Se 


eae laint able to elicit from 
is [Les defendant had 
which may prove : 


demeanor on the stand in testifyj 
a to inferen eintiff, we cannot 


conclude that ‘there is no genuine issue_as to any materjal 
fact_and that the j 
_as a matter of Jaw." 


In the Cellini case, supra, this Court of Appeals felt that 
affidavits submitted by movant were insufficient when it said, 
"since the essential facts must come exclusively from defendant, 
plaintiff should have the opportunity to put the defendant on the 
stend at a trial." p. 373 
CONTROL OF THE PREMISES IS A QUESTION OF 
FACT THAT STILL REMAINS TO BE DECIDED 
Appellees, while moving for summary judgment, submitted the lease 
in question, unaccompanied by any supporting affidavits. One 


may infer fron thi ath. mtered int I es 


purchased the premises---Appellee Francis C. Heigle signing as agent 
for Dixie Realty Company) that (1) it was assigned to Appellees when 


they purchased the premises prior to the accident, and (2) al3 throo 
defendants abided by its terms. Conversely, construing each allegation 


; of the Complaint and every inference from the lease most strongly 
/<t 


Jeet the movant for summary judgment: (1) Defendant Gene L. Ford 


teres the premises in question for Appellees (see par. 4 of the 


Complaint, J.;App. 2); (2) since one Appellee had never signed the 


the terms of the lease hed been modified, amended or ignored by 
Defendant Ford and Appellees; (4) Appellees knew that the premises 

were being rented to others by Defendant Ford; thereby coming within 
the exception to the general rile; (5) Appellees knew of defects 

on the premises and on the common stairway, as charged in the Complaint. 
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Appellant attempted to ascertain whether the lease had, in fact, 
been assigned to /ppellees in toto, and whether or not Appellees had 
agreed to abide by its terms. See Request for admissions, No. 5 (J. 
App. 14) Appellees evasively answered this request, without admitting 
or denying, by stating that "It is assumed that plaintiff is actually 
interested in the terms of the lease in effect between defendant Gene 
Ford and Katherine Rodewall Steinecker Ford and the Agent for the 
owners of said property at the time of the accident." However, the 
agent for the owners who signed the lease is Francis C. Heigle, while 
Jean L. Heigle, not being an agent or an ower at the time the lense 
was made, is not a party to the lease. Truly, many questions remain 


__manswered, —_- 


“Whether a portion of a building or an instrumentality 
in it is within the landlord's exclusive control is a 
matter of fact. *** This was a question of fact which 
ought to have been submitted to the jury...." Walker & 


Dunlop et al v. Gladden et al, 47 A (2d) 510, 513 (Mun. Ct. 
See ——— = 


Apps, DeCe, 1946 


THE TERMS OF THE LEASE IN QUESTION PLACE & DUTY ON 
THE LESSORS TO MAINTAIN AND REPAIR THE ELECTRICAL 
SYSTEM 

Even if the terms of the leaso in question were in force and 


had effect at the time of the accident, Appellees could not have 


relinquished complete control of the premises since it had a duty 


[sf 
4 to repair "the roof and major defects to the heat plumbing, and 


electric systems." (J. App. 7) Moreover, Appellant explained_in 


her deposition that the inadequate illumination complained of in 
the Complaint was a structural one. (J. App. urely this i 


a@ major defect to the electric system which Appellees had a duty 
__to repair, 

"Appellants covenanted in the lease to keep the premises in 
good order and surrender them in the condition in which they 
were received, excepting usual wear and tear and damage not 
caused by the tenant's negligence; to allow the lessor and 
his agents access for inspection ‘or for the purrose of 
making eny repairs landlord considers necessary or desirable;' 
and to give landlord prompt notice of any defects or break- 
age in the structure, equipment, or fixtures of said preises.' 
We find no undertaking here to exempt appellee from responsi- 
bility for negligence in maintaining the electric system. 
Moreover, it is doubtful whether a clause which did under- 
take to exempt a landlord from responsibility for such negli- 
gence would now be valid." Gladden et al v. Walker & Dunlop 
inc., 168 F (2d) 321 (CA D.C., 1948 ), 83 U.S. App. D.C. 224. 


JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


DOROTRY C. GERAGETY 
Plaintiff 
VSe 
JEAN L. HEIGLE 
and Civil Action No. 388-59 
FRANCIS C. HEIGLE 
and 


GENE L. FORD 


Defendants 


RELEVANT DOCKET ENTRIES 
1959 
Feb. 11 Complaint, appearance; jury demand 
March 10 Answer (appellees) 
March 10 Motion for summary judgment (appellees) 
March 20 Exhibit (appellees* uppleme tal exhibit-—lease) 
April 21 Excerpts from deposition of Plaintiff 
April 3 Appellantts request for admissions from appellees 
April 27 Appelleest answers to appellants request for admissions 
May 25 Crder granting appellees! motion for summary judgment 
dune 29 Order amending order of May 25, nune pro tunc, to read that 
final judgment be entered against appellees. 
Order granting appellants leave to appeal in forma pauperis 


Notice of appeal 


CO FLAINT FOR DAMAGES CAUSED BY HEGLIGESCE OF DEFER DA’ TS 
———————— reece are 


1. Jurisdiction of this Court is invoked under Title 11, Section 
806, of the District of Columbic Code, and because th amount in contro 
versy exceeds $3,000.00. 

2. Flaintiff is a citizen of the United States and a resident of the 
District of Columbie. 

5. Defendants Jean L. and Francis C. Heigle purchased the premises 
norm as 1845 8 Street, .°. on or about November 20, 1957 for a con- 
sideration of ten dollars (310), and owned said premises as joint tenant 
by the entirety on January 9, 1958. 

4. Defendant Gene L. Ford managed the premises /nown as 1845 R Street 
N.%., rashington, D.C., on January 9, 1958, and managed said premises 
for several months prior to that date. 

5. Defendants rent the premises to more than three individuals other 
than the immediate fanily of any Defendant, and on January 9, 1958, 
while the premises were being occuried by two or more roomers, Defendants 
had failed to obtain an occupancy permit for said premises. 

6. On or about January 9, 1958, Plaintiff, while a roomer or tenant 
at 1845 R Street, i:.:.., ‘ashington, D.C., fell dow a flight of stairs 
leading from the second to the first floor of this house. 

7. Plaintiff's fall was caused by the negligence of Defendantsin 
permitting, creating, and maintaining a dangerous and defective condi- 
tion on the common stairway and on the premises; to-wit, inadequate 
illumination, failing to remove debris fron stairway, failing to repair 
worn and slippery stairway, and failing to obtain an occupancy permit 
which would open the rremises to inspection by the housing and public 


health authorities of the District of Columbia. 


8. Defendants mew, or should have know, of the dangerous and de-~ 
fective condition on the common stairway and on the premises. 

9. As a result of Plaintiff's fall, she suffered temporary and per- 
manent injuries to mind and body, including a painful and lasting injury 
to her neck, and has incurred and will further incur medical bills and 
loss of wages in the amount of seventy-seven thousand dollars ($77,000.90). 


WHEREFORE, Plaintiff preys this Honorable Court, and demands judgmet 


for Plaintiff against Defendants, and each of them, jointly and severally, 


in the amount of seventy-seven thousand dollars ($77,000.00) besides 


costs of this action, 
/s/ Milton Heller 


Attorney for Plaintiff 
JURY DEMAND 
Plaintiff demands trial by jury. 


/s/ Milton Heller 


rr 


ANSWER OF DEFENDANTS JEAN L. AND FRANCIS C. HEIGLE 
SS LS 


1. The above Defendants admit that the amount of this suit is in 
excess of $3,000.00 and is therefore within the jurisdiction of this 
court; they admit the allegations contained in paragraph two of the 
Complaint; they admit the purchase of the premises as alleged and that 
on the date of the plaintiff's alleged accident, they owned said premises 
as tenants by the entirety; they deny each and every allegation contained 


in paragrph four; they deny that they rent the premises as alleged in 


paragraph five and are without information or belief as to the occu- 

pancy within said premises on the date alleged; they admit that they 

have failed to obtain an occupancy permit and assert that there is no 
reason for them to do so; they are without information or belief sufficient 
to either admit or deny the allegations with respect to the plaintiff's 
personal injuries or financial loss or her accident; they deny each 

and every allegation of negligence contained in the complaint; they 


deny each and every other allegation contained in the complaint. 


2. Further answering the Complaint, these defendants assert that the 
premises were rented by these defendants to the defendant Gene L. Ford 
and to Katherine Rodewald Steinecker Ford on April 30, 1958, said lease 
to run until April 29, 1960; that said premises under the terms of the 
lease were to be repaired and decorated by the said lessee except as 
to the roof and major defects to the heat, plumbing and electric syse 
tems not caused as a result of the negligence of the lessees; that said 
lease is attached hereto and prayed to be read as a part hereof. That 
under the circumstances, these defendants had no obligation or duty 
of any sort to the plaintiff and, consequently, there is no basis for 
the claim against them. 

/s/ Richard #. Galiher 
Attorney for the Defendants 


Heigte 
[Certificate of Mailing/ 


(Filed March 10, 19597 


APPELLEES! MOTION FOR SUMMARY JUDGMENT 


Comes now the defendants Heigle and move the Court for summary 
Judgment. In support of said Motion, they refer to the pleadings and 
points and authorities in support of this Motion. 

/s/ Richard ¥!. Galiher 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

Rule 56, Federal Rules of Civil Procedure. 

It is apparent from the lease attached to the Answer filed by 
these defendants, that these defendants had leased the premises to the 
defendant Ford and another prior to the accident in their entirety; 
that lessors surrendered complete control and possession of the premises; 
that they had no obligation to maintain the premises, except as provided 
in the lease and that there was no obligation or duty to the plaintiff 


here. 


The law of this jurisdiction is clear that when a landlord leases 


premises, there is no implied warranty by the landlord that the premises 


are safe, or well built, or reasonably fit for the occupancy intended. 


The tenant is ea purchaser of an estate in the property he rents and 
he takes it completely under the doctrine caveat emptor. Lawler v. 
Capital City Life Ins. Co., 62 U.S. App. D.C. 392. In that case, the 
court said on page 392: 

"In this situation, the case is governed by the general 
rule applicable between landlord and tenant, where it is long 
established that upon the letting of a house there is no im- 
plied warranty by the landlord that the house is safe; or well 
built; or reasonably fit for the occupancy intended. The 
tenant is a purchaser of an estate in the property he rents, 
and he takes it under the gracious protection of caveat emptor. 
weee and persons coming upon such a proverty by permission of 
the tenant cannot be regarded as coming by invitation of the 
landlord so as to create a greater liability from the landlord 
to them than to the tenant himself." 

This Court further said in Bowles v. Mahoney, 91 U.S. App. D.C., 
155, 2020 F 2d 320, uoting from Security Savings and Commercial Bank 
v. Sullivan, 49 App. D.C. 119, 120, 261 F 461, 462: 

" xxex it is settled law that where the owner of premises 
by lease, parts with the entire possession and control of the 
premises, and the tenant, either by express provision of the 
lease or by silence of the lease on that subject, assumes 
liability for the keeping of the premises in proper repair, 
the tenant, and not the owner, will be liable in the case of 
an accident due to negligence in allowing the premises, or any 
portion thereof, to get out of repair." 

Under the circumstances, there can be no liability on the part of 
these defendants to plaintiff and this motion should be granted. 


/s/ Richard ¥i. Galiher 


Jeertificate of Mailing7 


[Filed March 20, 19597 APPELLEES! SUFPLEMENTAL RYSIRIT 

This Lease, made by and between Dixie Realty Company, Agents, and 
Gene Ford & Katherine Rodewald Steinecker, jointly, severally and 
individually, lessee. Witnessett- that the lessor does hereby let and 
demise to the lessee, the following described premises: 1845 R Street, 


N.#., “eashington, D.C., for the term of one (1) year, commencing on the 
5 


lst day of May, 1957, and ending on the 30th day of April, 1958, for 
the sum of One thousand nine hundred sixty-two and no/100 Dollars per 


annum, pryable in monthly installments of one hundred sixty-three and 


50/100 dollars, in advance, at the office of Dixie Realty Company, 1417 


L Street, N.i., Washington, D.C. the first pavment to be made on the 
ist day of May 1957, and like sum on the lst day of each and every month 
thereafter. 

And the said lessee covenant that they will not carry on any business 
therein (except that of private residence) nor sublet the said premises 
or assign this lease in whole or in part without the consent in writing 
of said lessor; that they will not use said premises for disorderly or 
wnilawful purposes; thay they will pay the said rent as above stated, 
and all bills for gas and electricity used on the premises, making 
the necessary deposits at the respective offices to secure same; that 
they will pay all water & sewer rents for said premises during their 
tenancy thereof; that all repairs rendered necessary by the negligence 
of the lessee shall be paid for by them, and that they will surrender 
the same at the expiration of their tenancy in good order, ordinary wear 
and tear and damage by the act of God or public enemy excepted. 

Provided, that if the lessee shall fail to pay the said rent in 
advance as aforesaid, although there shall have been no legal or formal 
demand for the same, or shall neglect to pay the electricity, water or 
sewer rent or gas bills at the time and on the day when the same shall 
fall due and be payable s hereinBefore mentioned, or shall sublet or 
assign the said premises, or carry on any business therein except that 
of private residence aforesaid, without the written consent as aforesaid; 
or shall use the same for any disorderly or unlawful purpose, or break 
either of the aforesaid covenants, then, and in either of said events, 
this Lease, and all things herein contained, shall cease and determine, 
and shall operate as a Notice to Quit, the thirty days' notice to quit 
being hereby expressly waived. And the said lessor, its heirs and assigns, 
shall and may proceed to recover possession of said premises under and 
by virtue of the provisions of the Code of Law for D.C., to regulate 
proceedings in cases between landlord and tenant. 

And it is further provided, that if, under the provisions of this 


lease, a seven days' summons shall be served, and a compromise or settle- 
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ment shall be made thereuvon, it shall not constitute a waiver of any 
covenant herein contained. And the said lessee hereby agrees to deliver 
the premises in the same order in which they were received, usual wear 
and tear, fire and storm excepted, and it is also hereby agreed that no 
waiver of one breach of any covenant herein contained shall be construed 
to waive or in any manner affect the covenants of this Lease. 

And it is further provided, that if said premises become uninhabitable 
by reason of fire or other casualty not caused by the negligence of the 
tenant, his servants or agents, the rental herein reserved shall be sus= 
pended until said premises shall have been restored to a habitable con- 
dition. Nething herein contained, however, to be construed as requiring 
the landlord to rebuild or restore said premises. 

/ This paragraph deals with payment of rent./ 

The lessee herein named, in consideration of the rental herein 


reserved to be paid, agrees to do all their own decorating and repairs ” J + 


—__ “TP 


to the premises during the period of their ocoupaney excep maintenance { haes 
Ya 


of the roof and major defects to the heat, plumbing, and electric systems 
not caused as a result of the negligence of the lessee herein named. 

The lessee agrees to enter into an oil-burner service contract with 

RRKK » 

And it is further provided, that should the property herein named 
be offered for sale, the lessee herein named is hereby given the prefer- 
ence to buy this property with the understanding that the lessee must 
consumate a deal satisfactory to the ower within thirty days from date 
of written notice from the Dixie Realty Company, exclusive agents for 
the owner that the property is for sale. 

In testimony whereof, the said parties have hereunto signed their 
names and affixed their seals, this llth day of April, 1957. 

DIXIE REALTY COMPANY 
L THIS LEASE DOES NOT /s/ Francis C. Heigle 
CONTAIN ANY «ITNESSES! 


SIGNATURES: NOR IS 7, Gene L. Ford 


NOTARIZED 
Katherine Rodewald Steinecker 


Z Filed april 21, 19597 
EXCERFIS FROM DEPOSITION OF DOROTHY c. GERAGHTY 
Be 2 
Proceedings, whereupon Dorothy C. Geraghty, a witness was duly sworn, 
and, being examined by counsel testified as follows: 
DIRECT EXAMINATION BY MR. HODGE 
Q. Give your full name, please. 
4. Dorothy Conrad Geraghty. I would like to spell it: G-E-R-A-G-H-T-Y, 
Q. Where do you live? 
4 I live at 1800 I Street, N./., Avartment 4. 
Q- Yow are the Plaintiff in this cause of action? 
A. Yes. 
Q. Mrs. Geraghty, when did you move into the house with Gene and Catherine Ford? 
A. I think it was September 28, 1957, if I am correct at least, I engaged the 
room at that time. I may have moved in by the first of October, It was 
within the two day period, certainly by the first of October. 
Q. shat portion of that house did you occupy? 
A I had the third floor, front room. 
Q. Dic you have the entire third floor front room during the entire time you 
lived there? 


A. Yes, I did. 


pe 4& p. § 


Q. During the times you steyed in the house, that is, within the dates you 
have already indicated, did the lighting conditions anywhere in the house, 
to your knowledge, change? 

4. No, I do not believe they did ---. 

MR. HELLER: Objection. 

The Witness: Buy they may. 

MR. HELLER: Again, the question calls for a conclusion or an opinion on the 
part of the witness to which she does.not have personal lmowledge. It is a 
very vague, broad question in that it asks, did the lighting conditions change. 
YR. HODGE: answer the question. 

The Witness: Yes, Mr. Hodge, I do not remeber if they did. They may, they 
may have put stronger bulbs in or more or something. I could not say. To 
my knowledge, at the moment they did not change but that is onlv m~ belief. 


Q. Is there a light located, a light fixture that is located @wvwwitte in thC€ 
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hall outside of the door where you were living? 

A. Yes, there is a light in the hall outside the door to the left. 

Qe Approximately how far from your door is it? 

A It must have been three feet, something like that. I could have been 
five. I do not know exactly. I have not been there for a year. It is 


approximately, shall I call if four? It was not far. 


pe & 

Q. What sort of a fixture is this? Describe it &S you remember it. 

A. As I remember it, it was a frosted shade, more of the old-fashioned type, 
because as you may Imow, this is an older type house, over an electric light 
bulb on the side of the wall. I am speaking of the third floor. 

Q. This is on the---, 

A Left going toward the stairway or toward the back. 

Q-. Is the light on the ceiling or side of the wall? 

4 I think it is on the side of the wall because I used to reach up and turn 
it on or off. 

Q. Was there any sort of fixture to your knowledge on the second floor? 

A. I think there was a hall light on the ceiling of the hallway of the 

second floor. I do not know exactly where. I think there was a light on the 
ceiling. I think it was overhead. It may have been very high in the wall. 
My general impression is it was in the ceiling which we turned on or off. 

Q. Was there any light fixtures immediately above the stairway during the time 
you were there? 

4. Hot at the second floor. Not above the second floor. There was a light 
on the first floor, practically, as I remember. 

MR. HELLER: Just answer the question, please. 


The Vitness: All right, not on the second floor. 
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Q- Was there a light fixture on the stairs between the second and third floor? 
4. No, not to my knowledge. 

Q- Directing your attention to the morning of January 9, 1958, what time 

did you get up that morning? 

4. I do not know exactly. I think I got up about twenty of nine. 

Q- Prior to the alleged fall? 


he Yese 


Q- The time during which you were going dow the stairs, your alleged 
fall took place, had you been up or down those stairs that morning before? 
4. Not to my knowledge. 
Q. “hat time did you leave your room that morning? 
Ae approximately nine-fifteen. 
Q. Was that light you mentioned before on at that time? 

No. 

Did you say "no"? 

I said "no." 
Q. Would you describe what then happenéd as you went down the stair, start 
from when you left your room. 
A. as I went down the first flight, I went through the second floor hall 
and proceeded down what I would be calling the second flight from the third, 
but it would normally be the first flight from the first floor up. Coming 


down it would be the second. Do you understand me? 
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Q. Yes. 
4. I started down that stairway, got about half way down and seemed to slip 
and was pitched forward so both knees were bent. It was quite a lurch. I 
was scared, grabbed the bannister, It jerked me back very hard. That 
double action fall evidently caused the injury. 
N?, HELLER: Just answer the question. 
ivR. RODGE: Remind her on that, Mr. Heller. 

as you fell, did you grab hold of something? 

The bannister, I just said. 

Did you grab hold with both or one hand? 

The right hand, it was on the right side going down. I grabbed that. 

What did you do with your left hend? 

I do not know. 

Continue with exactly what you did. 

after I broke the fall, I felt that I had pain. It was, of course, 
somewhat of a shock. So I eased down the stairway as best I could, to the 


bottom of the steps. 


pe il 
Q. Did you make any effort to see what you had fallen over, or what the cau 


of the fall was? 10 


A. Not that day. I wis in too much distress. 


pe 59 

Q. What time of the day did you last climb those stairs, that is going to 
those stairs on January 8, 1957? 

A. That night, I suppose when I went to bed. 

Qe about what time? 

&. I do not know. 

Q. it the time you went into your room, did you turn the light off out in 
the hall? 

A. I do not know. 

Q. “as the light on or off as you went by? 

A. In the morning? 

Q- In the evening when you went to your room. 

A. In the evening, I do not mow. It was probably off. Usually, at 
times, I or someone else in the house or the Fords turned it on from down~ 
stairs. It was one of those switch things one floor could light another, 


vice versa. 
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Q. Was the light on when you came out of your room in the morning? 

Ae I doubt it. It would be for me to turn it on upstairs on the third floor 
in the morning. I probably turned it on. 

9. Prior to January 9, 1958, had you ever had any difficulty on those stairs 
before? 

A. Prior to January 9, 1958, had I ever had any difficulty? Just that I 
found them steep. 

Q. Other than that. 

4. I had not fallen. 

Q. Did you have any difficulty with the stairs, that is, did you ever trip 
or slip or anything of that sort? 

me I did not trip. I did not slip. I had a little difficulty climbing the 
second flight at times because they were steep. I found them difficult for 


me. They probably were not difficult for younger people. 


ps 46 
Q- You complained of inadequate illumination. along that line, by way 
of resume, I do not recall whether you said the light---strike that! Vas 
it the stairs between the second and first floor or first and second on 
which you fell? 
a. Between the second and the first. 
Q. vas that light by the landing by the second floor on as you were going 
downstairs? 
Ae No sir. 
Q. It was not? 
A. No. 
Q. Is there a light inside the entrance on the first floor? 
A. Yes, sir. 
Q. Yas that on? 
4. I do not recall. 
Q- This allegation of yours regarding inadequate illumination, wait for your 
counsel on theis---, 
4. Thank you. 

Be 48 
Q. Are you complaining of the fact that the facilities, the light fixtures, 
were not in the right place, or are you complaining they were not on at the 
time you were going dowm the stairs?" 
4. Thank you, Mrs. Fuller, very much. I am complaining of both, iir. Hodge. 
They were not on. Also the fact there was no light directly on that stair- 
way. There was a light at the foot, one in the second floor hall, nothing 


that threw direct illumination down the first flight of steps which would 


show up anything unusual. 


p. 49 and p. 50 


Had you made complaints to Mr. and Mrs. Ford about the lack of illumination 


on the stairs? 


/ Skipping several lines7 


&. I had complained of the lighting on the third floor, not the lighting 
downstairs. I said the light had to be on at night, in case I had to get 
un, go to the bathroom. They wanted them off at night. They wanted lights 


off at night, did not want more lights than necessary. It wes expensive. 
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CROSS-EXAMINATION BY MR. HELLER 


pe &3 
Qe Calling your ettention to the morning of January 9, 1958, 


approximately 9:15, you stated that you walked down the stairway at 1845 
R Street, N.v.,, from the second to the first floor? 
A. Yes. 
Q- “ould you mind telling me whether or not this is the only stairway 
from the second to the first floor? 
4. Yes, sir, it is. 
Were any lights on at the time? 
No. 
- “ere any lights that shed any electric lights that shed light 
stairway on at the time that you fell? 
#. No, sir. 
Qe Are there any lights immediately above any of the stairs that led from 
the second to the first floor? 


4. Not immediately above, no. 


(Filed April 3, 19597 
REQUEST FOR ADMISSIONS 
Comes now Milton Heller, Attorney for Plaintiff, and requests the 
following admissions of Jean L. and Francis C, Heigle, at or before 
April 8, 1959: 

1. That Jean L. or Francis C. Heigle inspected the premises known 
as 1845 R Street, N.t, Washington, D.C., prior to January 9, 1958. 

2. That Jean L. or Francis C. Keigle knew that the house on 1845 
R Street, N.W., “ashington, D.C. did not have electric light bulbs, or 
any kind of lighting, directly over the common stairway leading from the 
second to the first floor, on or before January 9, 1958, 

5. That Jean L. or Francis C. Heigle knew that the house at 1845 
R Street, N.V. Washington, D.C., was being rented to persons other than 
lessees or relatives of lessees, at or prior to January 9, 1958, 

4. That Jean L. or Francis (C. Heigle kmow that the basement at 1845 
R Street, N.W. Washington, D.C., is now being rented to two gentlemen 
who are not related to lessees. 

5. That Jean L. or Francis C. Heigle undertook, pursuant to the 
lease which was in effect at the time they acquired titie to the premis=- 
es at 1845 R Street, N.V. Washington, D.C., to maintain and repair the 
roof and major defects to the heating, plumbing and electric systems 
not caused by the negligence of' the lessees, 

/s/ Milton Heller 
/Certificate of Mailing 
i Attorney for Plaintiff 
ZFiled April 27, 19597 
ANSWERS TO REQUEST FOR ADMISSIONS 

1. Admitted. 2. Denied. 5. Denied. 4. Denied. 

5. It is assumed that plaintiff is actually interested in the terms 
of the lease in effect betweon the defendant Gene Ford and Katherine 
Rodewall Steinecker Ford and the Agent for the owners of said property 
at the time of the accident, It provided: "The lessee herein named, in 
consideration of the rental herein reserved to be paid, agrees to do all 


their own decorating and repairs to the premises during the reriod of 


GR REE s 
their occupancy accept) maintenance of the roof and major defects to the 


heat, plumbing and electric systems not caused as a result of the negligence 
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of the lessee herein named." 


/s/ Jean L. Heigle 


/ Notarized/ Francis C. Heilge 


ORDER 


Upon consideration of the Motion for Summary Judgment, it is by 
this court this 25th day of May 1959, ORDERED thut the same be and 
is hereby granted and this cause be and is hereby finally dismissed 


as to the defendants Jean L. Heigle and Francis C. Heigle. 


[Certificate of Mailing7 /s/ Judge Sirica 


ORDER FOR SUMMARY JUDGMENT FINALLY DISMISSING CLAIM AGAINST DEFENDANTS 


JEAN L. AND FRANCIS C. HEIGLE 


Uron consideration of the Motion for Summary Judgment, filed by 
Defendants Heigles, and upon reconsideration of the Order signed by this 
Court on the 25th day of May, 1959, it is by this Court this 29th day 
of June 1959, ORDERED, that the Order of 25 May 1959, be amended to 
read as follows: 

"that the same be and is hereby granted and this cause be and is 
hereby finaily dismissed as to the Defendants Jean L. and Francis C. 
Heigle, and that the Clerk of this Court enter a final judgment upon 
this Order, and the Court expressly determines that there is no just 
reason for delay in the entry of final judgment on this order.” 

Seen: Richard #. Galiher /s/ Judge Sirica 


Milton Heller 


[Filed May 1, 19597 


ORDER 


It is ordered that the Plaintiff in the above-entitled proceeding 
be and she hereby is permitted to appeal said proceeding to conclusion 
without prepayment of fees or costs or security therefore. 

/s/ John Sirica 


District Court Judge 


eS 
/ Pilea May 26th, 19597 


NOTICE OF APPEAL 
ee 


Notice is hereby given this 26th day of May, 1959, that Dorothy 
C. Geraghty, Plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 26th day of May 1959 in favor of Defendants Jean L. 
and Francis C. Heigle against said Plaintiff Dorothy C. Geraghty, 
said judgment granting summary judgment in favor of Defendants Jean 
L. and Francis C. Heigle. 


[Certificate of Mailing/ /s/ Milton Heller 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
820 Woodward Building 
Washington, D. C. 
Attorneys for Appellees 


QUESTION PRESENTED 


In the opinion of Appellees, the question pre- 


sented is: 


Are the Owners of a Frivate Residence, Leased 
In Its Entirety To Another, (With a Covenant Against Any 
Other Use), Responsible to a Roomer of the Lessees for 


Alieged Inadequate Illumination of a Stairway Within the 


Premises ? 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


1. Appellees (Lessors) Were Under No Obligation Or 
Duty To Appellant (A Roomer) To Maintain Or 
Provide The Lighting On A Stairway Within 
Premises Rented In Their caaiinied To Third 
Persons 


The Record Conner Establishes That 
Appellees Had No Control Of The Premises At The 
Time Of The Occurrence 


The Lease Did Not Require Apanieea To Maintain 
Lighting On The Stairway é 4 ‘ 


4. Summary Judgment Was Proper 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ee 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant rented a room at premises 1845 R Street, N.W. , from 
the defendant Gene Ford and Katherine Ford (J.A. 8). The premises were 
owned by Appellees as a result of their purchase on November 20, 1957, 


and prior to the accident had been leased in their eutirety to Gene Ford 
and Katherine R. Steinecker Ford (not parties to this appeal). The lease 
provided that the premises would be used only as a private residence 
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(J.A. 6). Appellant fell while using a stairway within the premises 


which took her from the second to the first floor (J.A. 12). Her com- 
plaint, as pointed out in her deposition, was based upon the alleged fact 
that there was no light which shined directly on the stairway in question 
and that the light which was in the second floor hall did not throw direct 
illumination down the flight of steps where the accident occurred. Fur- 
ther, that the light was not on at the time of the accident which occurred 
at approximately 9:15 a.m. (J.A. 12). Appellant's answer to interroga- 
tories stated debris was also on the steps, but her deposition disclosed 
she did not notice any (J.A. 10-11). 


Appellees' answer admitted that they owned the premises on the 
date of the accident as ''Tenants by the Entirety;"' they denied that the 
defendant, Gene Ford, managed the premises on the date alleged and 
denied each and every allegation of negligence. Further, the Appellees 
asserted that the premises had been rented to Gene L. Ford and to 
Katherine R. Steinecker Ford on April 30, 1958. Subsequently, in 
support of their Motion for Summary Judgment, Appellees filed as an 
exhibit, a copy of the lease which was in effect on the premises from 
May 1, 1957 to April 30, 1958, and which actually covered the time of 
the accident. This lease was made by and between Dixie Realty Com- 
pany, Agents, by Appellee Francis C. Heigle, and Gene L. Ford, and 
Katherine R. Steinecker (Ford). There was no obligation contained in 
said lease requiring lessor to do anything other than maintain the roof 
and repair major defects to the heat, plumbing and electric systems not 
caused as a result of the negligence of the lessees. It thus appeared 
that on the day of the accident, Appellees were not in control of the 
premises and had previously rented them in their entirety to other per- 
sons not parties to this appeal. 


Appellees' sworn answers to a Request for Admissions quoted 
from the May 1, 1957--April 30, 1958 lease, executed on April 11, 1957 
and set forth the fact that the agent (Dixie Realty Company) was agent 
for the owners (Appellees) at the time of the accident. (J.A. 14-15). 
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Appellant served interrogatories upon the defendant Gene Ford 
(not a party to this appeal), answers to which were filed by Ford on 
April 16, 1959, disclosing the following information: That he was a 


tenant and lessee of the premises involved and had been such since 


May 1, 1957; and that he collected and retained the rent from the tenants, 


occupying the premises (Supplemental Appendix p. 5). 


Appellant in the lower court never questioned the authenticity or 
validity of the April 11, 1957 lease, nor claimed the existence of any 
other lease. 


SUMMARY OF ARGUMENT 


Appellant was a roomer living in premises belonging to Appellees, 
but leased in their entirety to third persons. The lessees had sole 
possession and control of the leasehold, there was no obligation in Ap- 
pellees under the lease to maintain or provide the lighting on the stair- 
way where Appellant fell, and the lower Court properly granted summary 
judgment for Appellees. 


ARGUMENT 


Appellees (Lessors) were under no obligation or duty 
to Appellant (a roomer) to maintain or provide the 
lighting on a stairway within premises rented in their 
entirety to third persons. 

It has long been settled law that an owner of premises, not obliga- 
ted to repair or maintain them when they are leased, is not liable to 
either the lessee or a third person in case of an accident due to alleged 
negligence in allowing the premises or any portion thereof to get out of 
repair. Security Savings and Commercial Bank v. Sullivan, 49 U.S. 
App. D.C. 119, 261 F. 461. 


Here, Appellant, a roomer in a private residence, renting from 
lessees, has sued lessors (owners) because of alleged negligence in 
failing to maintain and to properly provide sufficient illumination for a 
stairway from the second to the first floor. Her accident occurred after 
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she had left her room on the third floor and while proceeding to the first 
floor. At the time of her fall, she noted nothing on the stairway and 
blamed a lack of illumination for the accident. The premises involved 
were prior to the accident leased in their entirety to Appellant's land- 


lords, who are not parties to this appeal. 


Appellant has correctly cited as applicable Security Savings and 
Commercial Bank, supra, and Bowles v. Mahoney, 91 U.S. App. D.C. 
155, 202 F(2d) 320. Hilleary v. Earle Restaurant, 109 F. Supp. 829, 
obviously has no similarity or analogy to the situation here because a 
private residence is|involved and not premises such as a restaurant 


leased for a public purpose or premises leased for semi-public purposes. 


The law of this jurisdiction is clear that when a landlord leases 
premises, there is no implied warranty by the landlord that the premises 
are safe or well-built or reasonably fit for the occupancy intended. The 
tenant is the purchaser of an estate in the property he rents and he takes 
it completely under the doctrine of caveat emptor. Lawler v. Capital 
City Life Insurance Co., 62 U.S. App. D.C. 391, 68 F(2d) 438. In that 
case, this Court said at page 392: 


"In this situation, the case is governed by the 
general rule applicable between landlord and tenant, 
where it is long established that upon the letting of a 
house there is no implied warranty by the landlord 
that the house is safe; or well built; or reasonably 
fit for the occupancy intended. The tenant is a pur- 
chaser of an estate in the property he rents, and he 
takes it under the gracious protection of caveat emptor. 
* * * "and persons coming upon such a property by per- 
mission of the tenant cannot be regarded as coming by 
invitation of the landlord so as to create a greater lia- 
bility from the landlord to them than to the tenant him- 
self." 


This Court said in Bowles, supra, quoting from Security Savings 


and Commercial Bank, supra: 


"* * * * it is settled law that where the owner of 
premises, by lease, parts with the entire possession 
and control of the premises, and the tenant, either 
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by express provision of the lease or by silence 
of the lease on that subject, assumes liability for 
the keeping of the premises in proper repair, the 
tenant, and not the owner, will be liable in case of 
an accident due to negligence in allowing the premises, 
or any portion thereof, to get out of repair." 
Clearly, then, there was no duty owed here by Appellees to Ap- 


pellant and, consequently, no obligation to maintain the stairway. 


2. The record conclusively establishes that Appellees 
had no control of the premises at the time of the 
occurrence. 
Nothing appears of record to justify Appellant's argument as to 
this. If she questioned the lease, she had the opportunity of doing so in 
the lower court. This she did not do. 


The answer filed by Appellees, the deposition of Appellant, and 
the answers to the Request for Admissions all establish the landlord- 
tenant relationship and Appellees' lack of control of the premises. Ad- 
ditionally , the sworn answers to interrogatories submitted to the de- 
fendant Gene Ford, one of the lessees, corroborate the landlord-tenant 


relationship with Appellees and the validity of the lease. 


The record therefore stands uncontradicted in establishing that 
the premises in their entirety were rented to the lessees, Ford, prior 
to the accident and that said lease was in effect at the time of the acci- 
dent. None of Appellant's contentions have any factual basis to support 
them. 


3. The lease did not require Appellees to maintain 
lighting on the stairway. 


Appellant's final point contends that since the lease required a 


maintenance of major defects to the electric system, that Appellees 


could not have relinquished complete control of the premises. Obviously, 
this provision did not require Appellees to see either that a light was 
turned on or that a light cast proper illumination upon a stairway. This 


could only mean a requirement to repair a major breakdown in the 
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electrical system after notice given by the lessee. There is no possible 
basis for Appellant's argument that this provision indicated a failure to 


relinquish control of the premises. 


Gladden, et alv. Walker & Dunlop, Inc., 83 U.S. App. D.C. 224, 
168 F (2d) 321, and the situation here are poles apart. There, a land- 
lord of an apartment house was held responsible to a tenant for defects 
in the electrical switches in the tenant's apartment. This court properly 
held the landlord responsible for the electrical system because it re- 
tained control thereof together with other utilities supplied the tenants. 
This case is so factually different from the situation here involving a 
private residence, that it demonstrates the untenable position of Appellant. 
As Bowles, supra, said 
"Before the owner of the premises can be held 
liable (for injuries due to a defect therein), there 
must be a failure on his part to perform a duty which 
the law imposes." 


4. Summary Judgment was Proper. 


Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 247 
F(2d) 23, correctly summed up the basis for the lower court's ruling here 
when this Court stated: 


"We must, when appropriate procedural demands 
have been made, determine at the outset of an action 
whether a possible liability in law of the defendant has 
been indicated by the plaintiff. This is a concept basic 
in our jurisprudence. It is established, firmly and cor- 
rectly, that if a defendant has violated no legal obliga- 
tion, his liability for pecuniary damages must not be 
submitted to the possible prejudices, sympathies or 
whims of a lay jury. His basic liability is first to be 
tested as a matter of law by the judge. In the case at 
bar, the judge did not rule on the pleadings alone. The 
plaintiff's deposition was in, and so were the pertinent 
exhibits. If there is no possible liability in law, and 
no genuine issue of material facte exists, the established 
practice is summary judgment." 


CONCLUSION 


The decision of the lower Court was proper and the judgment should 
be affirmed. 


Respectfully subm itted, 


RICHARD W. GALIHER 
WILLIAM E, STEWART, JR. 


820 Woodward Building 
Washington, D. C. 


Attorneys for Appellees 
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SUPPLEMENTAL APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed Mar. 5, 1959] 


DOROTHY C. GERAGHTY,  ) 
Plaintiff, 
v. ) Civil Action No. 388-59 
JEAN L. HEIGLE, et al, 
Defendants. ) 


REQUEST FOR INTERROGATORIES 
EE EIA TORIES 


To: GENE L. FORD, Defendant, c/o Albert Z. Hodge, Esq., Attorney 
for Defendant Gene L. Ford. 

Comes now Milton Heller, Attorney for Plaintiff, and requests the 
following answers to the questions propounded, on or before March 17, 
1959: 

1. Please state your full name, address, age, business address, and 
occupation ? 

2. Please list all jobs or positions held by you during the past three 
years. 

3. Are you the owner of the premises at 1845 R Street, N.W., Wash- 
ington, D. C, ? 

4. Who owns the premises at 1845 R Street, N.W., Washington, D. C. ? 

5. What relationship, if any, do you have to the owner of the premises 
at 1845 R Street, N.W. ? 

6. Are you the manager of the premises at 1845 R Street, N.W. Wash- 
ington, D. C. ? 

7. Are you a tenant at 1845R Street, N.W. Washington, D. C.? 

8. Are you the lessor of the premises at 1845 R Street, N.W. Wash- 
ington, D.C. 

9. Are you the lessee of the premises at 1845 R Street, N.W., 


Washington, D. C. ? 

10. If the answer to any of the questions numbered 6 through 9 is "yes," 
please state; how long you have occupied this position. 

11. Do you collect rent from tenants at 1845 R Street; N.W., Wash- 
ington, D. C.? 

12. If the answer to question 11 is yes, name the person to whom the 
rent is given. 

13. Where were you at approximately 9:15 A.M. on January 9, 1958? 
14. Where were you employed on January 9, 1958? 

15. What were your hours of employment on January 9, 1958? 

16. Please describe the positions where electric lights are located in 
the first floor hallway adjacent to the living room, and in the second 
floor hallway. 

17. Are there any electric lights above any of the steps leading from 
the second floor to the first floor hallway? 

18. How many stairways are there in the house at 1845 R Street, N.W., 
Washington, D. C., which lead from the first to the second floors? 

19. Are there any electric lights immediately above any of the steps 

on the stairway leading from the second floor to the first floor, on the 
premises known as 1845 R Street, N.W., Washington, D. C. ? 

20. Have you ever obtained an occupancy permit for the premises at 
1845 R Street, N.W., Washington, D. C. ? 

21. Has anyone obtained an occupancy permit for the premises at 1845 
R Street, N.W., Washington, D. C., during the time you have lived 
there ? 

22. Do you consider the premises at 1845 R Street, N.W., Washington, 
D.C. to be an apartment house, a rooming house, a tenement house, or 
otherwise ? 

23. Do you now have one or more people living in your basement dwell- 
ing at 1845 R Street, N.W., Washington, D. C. ? 

24. If the answer to question 23 is "yes" please state their names. 


25. Was either one of the gentlemen named in question 24, or the answer 
to question 24, living in the house at 1845 R Street, N.W., Washington, 


D.C., on January 9, 1958? 

26. Have you ever asked roomers at the house at 1845 R Street, N.W., 
Washington, D.C. , hot to turn on the lights at certain times? 

27. How much rent do you pay for your rooms at 1845 R Street, N.W. - 
Washington, D. C. ? 

28. Do you own any real property ? 

29. If the answer to question 28 is yes, please state the addresses of 
these properties, and your interest in them. 

30. Do you owna car? 

31. In which state is it registered? 

32. Do you have a Savings account in any bank? 

33. If the answer to question 32 is "yes," please name the bank and the 
city in which it is located. 

34. Do you like Dorothy C. Geraghty ? 

35. If the answer to question 34 is "no," please state why ? 

36. Have you ever received psychiatric care of any kind? 

37. If the answer to question 36 is "yes," please state where, and by 
whom. 

38. Do you consider yourself to be a stable individual ? 

39. Do you consider yourself to be a sane person? 

40. Were you present in the house at 1845 R Street, N.W., Washington, 
D.C. at the time Dorothy C. Geraghty slipped on the stairway ? 

41. Where were you at 9:15 on January 9, 1958? 

42. Where was your wife at 9:15 A.M. January 9, 1958? 

43. Does Dorothy C. Geraghty owe you any money ? 

44. If the answer to question 43 is yes, please state the amount, and 
why. 

45. Did you ever ask Dorothy C. Geraghty not to sue you? 

45. Did you ever tell Dorothy C. Geraghty that the house at 1845 R 
Street, N.W. , Washington, D. C., did not Carry liability insurance? 
47. Did you ever tell Dorothy C. Geraghty that you own the house at 
1845 R Street, N.W. , Washington, D. C, ? 


48. Did you ever tell Dorothy C. Geraghty that you were paying off a 


4 


mortgage on the house at 1845 R Street, N.W., Washington, D.C. ? 

49. If the answer to any of the questions numbered 45 through 48 is 
"yes," please explain in detail your reasons for so telling her. 

50. Please list the names of all doctors to whom you have gone within 
the past three years. 

51. How old is the house at 1845 R Street, N.W. , Washington, D. C. ? 
52. What kind of insurance is carried by the owners of the house at 

1845 R Street, N.W., Washington, D. C. ? 

53. What is the name of the insurance company that insures the premises 
known as 1845 R Street, N.W., Washington, D. C. ? 

54. How often is the house at 1845 R Street, N.W., Washington, D.C., 
cleaned? 

55. How often was the house at 1845 R Street, N.W., Washington, D.C., 
cleaned on or about January 9, 1958? 

56. Who cleaned the house at 1845 R Street, N.W., Washington, D.C., 
during January of 1958? 

57. Give the address of any persons in the answer to question 56. 


58. Are you aware of the fact that Dorothy C. Geraghty sustained a fall 


on January 9, 1958? 

59. Does the stairway leading from the first floor entrance to the second 
floor in the house at 1845 R Street, N.W., Washington, D. C., havea 
rug or linoleum covering it? 

60. If the answer to question 59 is yes, please state whether or not 

the stairway was so covered on January 9, 1958. 

61. Have you ever given music lessons to Dorothy C. Geraghty ? 

62. Please state how much you charged her for these lessons. 

63. Did you see Dorothy C Geraghty fall down a flight of stairs in 

your house at 1845 R Street, N.W., Washington, D. C., on January 9, 
1958? 

64. Did you help Dorothy C. Geraghty to her feet on the morning of 
January 9, 1958 in the house at 1845 R Street, N.W., Washington, D.C. ? 


Milton Heller 
Attorney for Plaintiff 
(Certificate of Service) 917 15th St., N.W. Suite 502 


[ Filed April 16, 1959] 


ANSWERS TO PLAINTIFF'S INTERROGATORIES 


Comes now the defendant, Gene L. Ford, and for answers to the 
respective interrogatories served upon him by the plaintiff herein on 
March 3, 1959 states as follows: 


1. Gene L. Ford, 1845R Street, N.W., Washington, D. C., 25, 
814 17th Street, N.W., Washington, D. C., salesman. 
3. No. 
4. To the best of my knowledge - Jean L. & Francis C. Heigle. 
7. Yes. 
8. Yes. 
9. Yes. 
May 1, 1957. 
Yes. 
It is not given to anyone. 
No. 
One. 
No. 
No. 


No. 
No. 
Do not know. 


Gene L. Ford 
Defendant 
(Jurat) 
(Certificate of Service) 
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INTRODUCTORY STATEMENT 


Appellant's Reply Brief is necessary because Appellees’ Brief 
(1) honestly, but mistakenly, states that Appellant did not attempt to 
question the authenticity of the submitted lease in the lower court, and 
(2) assumes facts that are not in evidence, not in the record, and cannot 
be reasonably inferred from the record. 

In addition, Appellant takes this opportunity to arguo the question 
presented by Appellees’ Brief, notwithstanding the fact that it is unsup- 


ported, and therefore hypothetical. 


4&PPELLANT DID QUESTION THE AUTHENTICITY OF THE SUBMITTED LEASE IN 
THE LOWER COURT 

On pages 3 and 5 of Appellees! Brief, they state that Appellant never 
questioned the authenticity of the submitted lease in the lower court. 

The first sentence of Appellant's Points and Authorities in Opposition 
to Appellees* Motion for Summary Judgment in the lower court states: 

"There remains a question of fact as to whether a lease was in effect 
at the time of the accident." 

@f course, Appellant did not include her Points and Authorities in 
the Joint Appendix because much of her brief is an elaboration of this 
document. Moreover, she did not conceive that Appellees could so soon 
forget her arguments in the lower court. 

It should be noted that the Honorable Judge Sirica, having granted 


Summary Judgment, allowed Appellant to take this xppeal by amending his 


original order (which would have precluded an appeal at this time), nunc 


pro tunc, to allow this appeal at this time (J. App. 15). 


THE TRUE RELATIONSHIP THAT EXISTED BETWEEN APPELLEES (LESSORS) 
AND DEFENDANT FORD (LESSEE) AT THE TIME OF THE ACCIDENT REMAINS 
IN DOUBT, AND WHATEVER RIGHTS AND DUTIES EXISTED BETWEEN THEM 
CAN ONLY BE EXTRACTED BY EXAMINATION AT TRIAL 


Appellees, on page 3 of their Brief, dogmatically assert : 


"The record therefore stands uncontradicted in establishing 
that the premises in their entirety were rented to the lessoes, Ford, 
prior to the accident and that said lease was in effect at the time 
of the accident. None of Appellant's contontions have any factual 
basis to support them." 


What trial judge would accept in evidence a lease unsupported by 
testimony that it represents the lease that was in effect at the time 
of the accident? At the time that the lease in question was submitted, 
thero was nothing in the record to support it. But even if there ms 
evidence to support Appellees contention that the lease was in effect, 
how much probative value should it be given, in the absence of testimony 
that the lease actually represented the true relationship between the parties? 

Appellant contends that Ap, 2llees “knew, or should have known, of the 
dangerous and defective condition on the common stairway and on the premises” 
(J. App. 3) Certainly, if Appellees imew, at the time of leasing the premises, 
that it would be used as a rooming house, and that defects existed, they 
should not be able to absolve themselves of liability, since these facts 
bring the case within one of the exceptions to the general rule (App. Brief, 
p- 5), and the premises would then be considered as "semi-public." Surely, 
the only way to find out whether Appellees did know, is to subject then 
to examination at trial or deposition. This has not been done. 

By the very sworn statement of Defendant Ford, he admits that the 
terms of the lease---i.e., sholl only be used for a private residence, 
has been breached. Thus, on page 5, question 23, of the Supplemental 
Appendix in Appellees Brief, Defendant Ford admits renting the basement 
apartment to others. Moreover, in Appellees Counterstatement of Facts, 
they admit that Appellant was a roomer at the house in question. All this, 
notwithstanding a clause in the lease which states, "and the said lessees 
covenant that they will not carry on any business therein {except that of 
private residence) nor sublet the said premises or assign this lease in 


whole or in part without the consent in writing of said lessor...." (J. 


App. 6) But Defendant goes on to state (Supp. App. 5---Questions 7,839) 


that he is tho tenant, lessor, and lessee of the premises, while Appellees 
deny knpwing that the premises have been used as a rooming house (J.App. 14). 
The only conclusions to be drawn are (1) Defendant Ford breached the lease 
in "subletting" parts of it, or (2) Appellees gave him permission to do 
so in accordance with the terms of the lease. Just what is the truth must 
be determined. 

This Honorable Court is well aware of the fact that real estate opera- 


tors devise clever means of limiting their liability, and avoiding expensive 


licenses and repairs. Appellee Francis C. Eeigle signed the lease as a 
representative of Dixie Realty Company before he became ower. Before a 
house can be used for the purposes used in this case, certain regulations 
must be complied with: 


"The Zoning Regulations issued pursuant to that act prohibit the 
use of any building for any purpose other than a Single-family dwelling 
mtil the Inspector of Buildings, upon written application, shall have 
Issydd.d certificate of occupancy stating that such use complies with 
the requirements of the regulations and the ‘building code for such 


use,"™ Savage ve District of Columbia, 54 A 2d 562, 566 (Mun. Ct., 1947) 


In the Savage case, Section XX of the Zoning Regulations ms violated 


by the owner of premises who did not obtain an Occupancy Permit. Defendant 
Ford admits never obtaining an Occupancy Permit (Supp. App. 5---Q. 20). 
Were Appellees parties to this criminal act? Surely they were, if they 
encouraged Defendant Ford to rent said premises to others. 

4ll of this is mentioned at this time to show the Court that the lease, 
even if it was in force, did not represent the true intentions and relation- 
ships of the parties, How can Appellees admit inspecting the premises, * 
but deny knowing that there were no lights over the common stairway, or 
that roomers and tenants occupied the premises? (See J. App. 14) 

AN OWNER CANNOT IHSULATE HIMSELF AGAINST TORT LIABILITY BY LEAS ING 

DEFECTIVELY CONSTRUCTED AND NEGLIGENTLY MAINTAINED PREMISES TO 

ANOTHER, IF SAID OWNER KNOWS, OR SHOULD KNOW, THAT THE PREMISES 

WILL BE OPEN TO THE PUBLIC 

Appellees! question (i of their Brief) attempts to bring this case 
within the general rule (See Appellent's Brief p. 5). Appellant contends 
that this case falls within exceptions to the general rule, and therefore, 
is not squarely within any of the cases heretofore decided by this Court. 
Appellant contends that, even if Appellees relinquished control of the 
premises in question by lease, worn and Slippery stairways and inadequate 
illumination existed at the time of the leasing to Defendant Ford, and that 
Appellees mew that the premises were being used for a public or semi-pub- 
lic purpose. If Appellant's contentions are correct (given a chance to prove 


them), the law is elear that Appellees are liable. 


A review of the leading decisions follows: 

Appellee quotes from Lawler v. Capital City Life Insurance Co., 62 
U.S. App. D.C. 391, 68 F 2a 438, on page 5 of their Brief. However, 
Appellee. has omitted the following paragraph: 

"This situation, of course, is changed by an express agreement 

of the landlord to repair and maintain; or by his fraudulent statement, 

concealment, or deceit touching dangers or defects known to him; and 

probably, without actual fraud, if the tenant expressly deals with 

the matter to his injury while relying only upon the landlord's repre- 

sentations and not upon his om observations," 

Although the Court went on to hold that "there is no contention that 
any of these exceptional conditions exist here," and found that ower (lessor) 
had relinquished complete control and had not covenanted to repair or main-e 
tain, it still recognized that covenants to repair and representations by 
the owner would have brought the case within an exception. A covenant to 
repair and maintain does exist in the immediate case; whatever representa- 
tions were made by the owners (Appellees) remain to be discovered. 

Although the rules of law propounded in Bowles v. Mahoney, 91 U.S. 
App. D.C. 155, 202 F 2a 320 correctly apply to a ense where complete cons 
trol of the premises has been relinquished by a lease, and no defect existed 
at the time of the leasing, the case is distinguishable, on its facts, from 
the immediate appeal. In the immediate appeal, worn and slippery stairways 


and inadequate illumination existed at the time of the leasing. In Bowles 


v. Mahonoy no defect existed at the time of the leasing. 


"It is not suggested that sho fraudulently concealed from Gaither 
at the time the lease was executed, a defect in the retaining wall 
which was known to her and not to him; in fact it is not suggested 
that the woll woe defective when the lease ws made in 1936. The first 
indication of a defective condition was the crack in the wall which 
Mrs. Armstrong noticed in 1946. So, if the crack indicated a defective 
condition, it was one which arose during the term of the lease. Absent 
any statutory or contract duty, the lessor is not responsible for an 
injury resulting from a defect which developed during the term." 

202 Fd 323. 


If Security Savings and Commercial Bank v. Sullivan, 49 U.S. App. D.C. 
119, 261 F 461 is applicable, it tends to substantiate Appellant's case. 
There, the Court of Appeals affirmed a decision below which held the ower 
(lessor) liable for a defective condition of the sidewalk, notwithstanding 
the fact that the lower floors had been leased in their entirety. The holding 
probably turns on the fact that control of the entire premises hag not becn ree 


linquished. 


Turning now to other jurisdictions which have wrestled with this problem, 
a few salient opinions stand out. In Oxford Ve Leathe, 165 Mass. 254, 43 
N.E. 92, Justice Holmes, while sitting on the Supreme Court of Massachue 
setts, had occasion to pass on a similar case. A building had been leased 
in its entirety by owner (lessor) to lessee for the purpose of giving some 


kind of exhibition. <A platform gave woy, and Plaintiff was injured. 


Owner (lessor), who had relinquished complete control, was sued. In reversing 


a directed verdict for the lessor (owner, defondant), Justice Holmes wrote: 
"If the jury found that the use actually made of the platform 
was something which the defendant was bound to have contemplated, 

he was liable for any neglect of proper precautions to make it safe, 

whether Gleason also, was to blame or not, just as in the case of 

premises let with a nuisance upon them." 45 N.E. 93. 

In the immediate appeal, applying Justice Holmes'reasoning, if Appellees 
mew that the premises would be rented or sublet to others by lessees, or 
assented to the ronting, Appellees are liable. 

Justice Cardoza, while sitting on the New York bench, reviewed a case 
where the owner of premises was sued although he relinquished complete con- 
trol. Thus, in Junkerman v. Tilyou Realty Co., 108 N.E, 190, 2135 N.Y 404, 


while writing of 2 lessor's (cwmers') duty to repair: 


"Since ‘the duty is imposed by law, it cannot be evaded by 
exacting from the tenant a covenant to repair." 108 N.E. 192 


Appellant contends that the wisdom of Justice Cardoza's statement 
extends to this appeal. To hold otherwise, would allow an owner of defectively 
constructed and maintained promises to avoid a duty to repair before using 
the premises for a rooming house, by leasing said premises in 
its entirety to a penniless lessee, and thereby escape liability by extracting 
rent from the lessee and not from the roomers. 

In the oft-cited case of Webel v. Yale University ot al, 125 Conn. 
515, 7 A 2a 215, property owned by Yale University was entirely leased 
to Webel for use as a beauty parlor. Control had boen relinquishod. 
Plaintiff stumbled over a step on the way to the bathroom, and sued the 
owner (lessor) for defectively constructed promises. In ruling for the 
Plaintiff on appeal, the Court pointed out: 

"Even where the rule that one who visits the premises at the 
invitation of a tenant has no greater rights to recover against the 
landlord than would the tenant applies, an exception has not infre- 
quently been made and the landlord has been held liable to persons who 
visit them at the express or implied invitation of the tenant for in- 


juries due to defects in the leased premises existing at the time the 
lease was made." 


SUMMARY OF APPELLANT'S ARGUMENTS AND CONCLUSIONS 


Appellant contends that Appellees did not prove that the submitted 
lease was in effect at the time of the accident. Merely submitting a 
lease as a supplemental exhibit, when said lease is not notarized and 
is unwitnessed, proves nothing. The lease could have been drafted at 
any time; the signatures could have been forged. In addition, certain 
terms of the lease could have been modified at a later date. Moreover, 
Appellee Jean L. Heigle was not a party to the lease, and Appellee 
Francis C. Heigle was signing as agent for Dixie Realty Company. 

But even if the lease was actually in effect---that is, the entire 
leasew-mits terms did not represent the true relationship between Appellees 
and Defendant Ford. The very nature of this case shows that the premises 
were boing used for purposes other than ea private residence---in violation 
of the terms of the lease. 

Finally, assuming, but not admitting, that the aboveementioned hurdles 
had been cleared by Appellees, the very terms of the lease place liability 
on Appellees. Appellant, in her deposition, states that a structural defect 
in the house---no lights above the stairway---caused her fall because no 
light shone on the steps. The terms of the lease placed a duty on Appellees 
to repair and maintain the electrical system. Also, alli authorities state 


that if Appellees leased the house, while fraudulently concealing a defect, 


or while knowing that it would be used for a semi-public purpose (rooming 


house), Appellees are liable for injuries sustained as a result of a 
defect existing at the time of the leasing. 

Appellent merely wishes an opportunity to try her case and determine 
the truth. She believed that Defendant Ford managed the premises for 
Appellees (see Complaint). It would be grossly unfair to limit her recovery 
to a lessee. Vherefore, she respectfully requests this Court to reverse 


the lower court*’s order granting summary judgment. 


Respectfully submitted, 
MILTON HELLER 


700 Vashington Bldg. 
Washington 5, D.C. 


Attorney for Appellant 


